og ach 


and ar 


and render ineft 


Firſt Necree. 
The Wilt of 
1689,confirm- 
ed asto the 


ſonal Eftate 771/c 
ng Decree : Decree for the Perſonal E 


for Account 
accordingly. 


Tryal at Law, 
ahd the Cauſe 
again heard, 


Second Error, 


as herein 
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Ehzabeth) Dutcheſs of Albemarle, 


” and | 
Chriſtopher 


HE AppellantsBill in the Chancery ſought 
to be relieved againſt two Deeds of Leaſe 
andReleaſe mentioned,to bearDate the 1 5 
and 16th of Fuly 1681 : And that the E- 
ſtate Real and Perſonal of Chriſtopher, late 
Duke of Albemarle, might go according to his Graces 
laſt Will, Datedthe 4th of Fuly 1687. And to have an 
Execution of the ſeveral Trulſts in the faid Will. 

And the faid Earl inſiſted on a Will of the 234 of 
Auguſt 1675, and on the faid Deeds as well executed 
ant Yay obtained, and ſought thereby wholly to avoid, 
nal the ſaid Laſt Will, tho' the fame 
was moſt ſoleninly-made arid intended by the ſaid Duke to 
be thecompleat and entire Settlement of all his Eſtate 
fer is mentioned. | 

The Court on the $th Faly 1681, after four days De- 
bate Decreed the Dutcheſs to have her Specifick Legacies, and 
the perſonal Eftate to be accounted to Mr. Monke, and other- 

of to be «ppoea nay», To the Will of 1687. Which 


te has never ſince been que- 
ſtioned. And the ſaid Will of 1687, hatl alſo, before 
been ſolemnly ſentenced to be a Good Will, and that 


egates. But as tothe real , before any further 
dire&ion to be given touching the ſame, the Court did 
think fit, and ſo order, That a Tryal at Law ſhould be 
had touching the ſaid Deeds of Leaſe and Releaſe, in 
ſach manner as in the ſaid Order is mentioned : and after 
the ſaid parties were to reſort back to the Court, for their 
further direftion. , | 
. A Tryal was accordingly had, and there happenedto 
to bea Verdi for the Detendants, and afterwards the 
Cauſe being ſeveral days again debated, before the Lords 
Commiſſioners, they took further time to conſider thereof, 
But before they made any final Decree, that Commiſſion 
was ſuperſeded. And the ſaid Cauſe coming to be fur- 
ther heard before the Lord Keeper, ſeyeral matters were 
inſiſted upon, whereby in Equity, to eſtabliſh the ſaid 
Will of . 687, astheintire Settlement ofthe ſaid Dukes 
Eſtate, notwithſtanding the ſaid Deed. His Lordſhip 
on the 224 of December laſt, pronounced a Decree there- 
in, to this effet. That as ro the Appellants, ſeveral Claims 
and Demands to the real Eſtate of the ſaid Duke under the 
Will of i687, againſt the Deed of 1681, their ſaid Bill 
ſhould be diſmiſſed, and did not Relieve the Appellants, as 
with humble Submiſſion ought to have been done. And 
therefore they have bronght this Appeal, wherein the 
General queſtion is, Whether the Deeds of 15 July 1681, 
or the Will of the 4 July 1687 in Equi:ybe conſtrued to be the 


true Settlement of the Duke's Eſtate. 


Obſerv. it, That in this DecretalOrder,as now entred, 
cfall the matters offered and dehared in Court,after four 
days were ſpent herein,there is notany one particularrea- 
ſon gi-en forthe Judgment 'of the Court, as is uſual in 
Caſes of ſo great conſequence : But only in general, 
That the Court ſaw no Cauſe in Equity to Relieve 

24ly. That the Lord Keeper and Taltos did lay great 
ſtreſs on the Verdi&, and that there had been no morion 
for a new Tryal And that ſo the Deeds muſt be row ſap- 
poſed to he taken as good Deeds: Which tis humbly ho- 
ped will not now be of weight ; For there was ans dad 


Monke Eſquire, 
AGATNST 


7ohn, Earl of Bath, and others Reſpondents 


F. 


= 


Appellants. 


on at the Tryal but the Fatt only. And ſo the Verdi& 1s 
or ought to be of no further Evidence, than that the Duke 
ſcaled the Deed. And there was no motion for a new Try- 
a]: Not becauſe the Appellants were ſatisfied wich that 
VerdiCt, or had, as they conceived, any reaſon ;{o to be: 
But becauſe it was and is conceived, That ſuppoſing the 
Duke did Execute ſuch Deeds,there are matters in Equi- 
ty ariſing out of the Deeds themſelves, and otherwiſe 
relating thereto, ſufficient to ſet the ſame a\de, or ren- 
der the ſame ineffetual. Firſt, Either as unduly obtained, 
Secondly, Or as unduly ſecreted and concealed from the 
Duke. Or Thirdly, as in Equity revoked by the laſt Will of 
1687, Or Fourthly, as a Truſt reſulting for the Duke, 


and operation. Eut before theſe Points are ſ:verally con- 
ſidered, it is neceſſary to Tee what the Will and Deeds 
are; and under what circumſtances they ſtand, 
And were the Fa&, the direct queſtion at preſent, it 
would be remembred and is proved t+ That when the 
Deeds were firſt produced by the Earl, they were read by bis 
Lordſbip's own Counſel, to be dated; the Leaſe the 15 July 
1681, and the Keleaſe the 16 July 1682, at which great no- 


Lice mas rele _and with much difficulty My. Bowes and 
7. Buttler got the Earles leave to look on the ſame, and 
obſerved the. Leaſe to be 1682, as the ſame had been read, 
and with thoſe two Witneſſes concur , the Lord Cheney 7x, 
Cheney, and Dr. Barwick, and thereof Mr. towes, and by 
Lord Cheney*s diretion, Mr, Cheney then entred ſeveral 
Memorendums in writing : And on ſight of the Deed of Res 
leaſeythere appeares now aplain Razure, both in the T. ar of the 
King, and in the Tear of bur Lord, but in no other word 
throughout the whole Deed, for ought appeared. OT 
- _ Now the differerce was very material,not oily becauſe 
if the Releaſe were 1682 ( as theſe frve Gentlemen ſay it 
was ), it would not only be void at Law (the Leaſe being 
determined ) but Sir William ones, whoſe name is En 
dorſed as a Witneſs, was dead in fuly 1682. 

As alſo, That it now appears t9 have been Engroſſed at the 
Earls Houſe, at St. Jamegs, and by his direttion, by one 
Thompſon,who hath been the Earls Scrivencr for theſe thirty 
Years. Whereas the Earl by his Anfwet ſays, he knows 
not who Engroſſed it: But it being of great mom: nt and ſecrecy , 
i all committed to the Care and Condutt of Sir William 

ones. 

And alſo, that Thompſon on his firſt Examination ſwore, 
That in 1687 be Ingroſſed for the ſaid Earl'a Dced of the 
ſame purport,' as this, ( whereas this Deed is dated 1681) 
and remembers not that ever he Engroſſed any other, But 
when he is afcerwards produced by the Earl, then there 
is ſhewn to him a Parchment prepared to be, but never 
Executed by the Duke. And this he ſays, is what he 
Engroſſed for the Earl in 1687, < as Is faid,' prepared 
in 1687 ) both as to the Power of Revocation, and eve- 
ry thing elſe :-r e ſame in words with the Deed of 1681, 
ſaving only the laſt Coienant not to revoke the With 
of 1675 *' And Thompſon ſays, he thought it had been Exe« 
cuted in 1687, and this done without the Duke's dire- 
ctions, or any occaſion for the ſame : fur if the Duke had 
before Executed the other, and had it in his Cuſtody, ( as 
is ſaid by the Earl in his Anſwer ) what need was there 


thereof? 
Ay 


whereby this his laſt Will of 168%, may have its full effett;, 


Some of the 
Evidence as 
co the Fat 

of theDeed. 
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(2) | 
As alſo, That after July 1681. the Earl was adviſing with |©® after the Duke had there Executed the Deeds of the 
my Lord Preſident how he might procure a Scttlement from the | Mannors of Dalby and Bronghton to' Lord Jefferies, in the | 
Duke. © preſence of Three iu itneſſes, and of Sir Tho. Stringer, who 
/ As alſo, That the Seal of the Duke's Coat of Arms, which | © did not ſubſcribe, becauſe he was one of the Execntors, And 
is upon this Deed,, was cut by Mr. Eaſt, for the Earl of Bath, | © for the greater ſolemnity, the Duke hath to Three 
and the Earl paid him for that 31.10s. and alſo for another ſmall | © ſeveral parts, each containing 19 ſheets of Paper, and 
Seal of his own Arms at the ſame time. And the ſaid My. Eaſt | © to every ſheet of each part ſubſcribed his Name, and 
ſtill hath the impreſſion of both Seals, which he kept in ſoft | © affixed his Seal, and cauſed the Witneſſes like».iſe to 
Wax. Vy ** ſubſcribe their Names to each ſheet, and afterwards 
As alſo, How many Witneſſes, well acquainted with the | ©* ſealed them under three ſeveral Covers, and endorſed 
Hand-writing of the Duke, and Sir William Jones, and Sir | © on all the Covers, with his own Hand, theſe words, My 
John Coppleſton, have /worn, they do not believe theſe to be | © Will, the 4th July, 1687. He kept them all in his own 
fo. With other Evidence offered on that Subject, of the | *© cuſtody till his going to Jamaica, and then delivered 
Fact. ; ; © one of them to the Lady Eljz. Pierpoint, to be given to 
But more immediately towards the Points of Equity, it | © the Dutcheſs of Newcaſtie ; another of them he gave to 


is to be conſidered, : * the ſaid Col. Monks, whom he hag ſent for from Holland 
Contents of __ © That the Will of 1687. contains a fair, compleat, | © for that pur poſe, antwwrriv ew his peofone Meojelty, then 
the will of © and honoutable Settlement of all the Real and Perſonal | & Prince, to procure him Leave to come, and did treat 
4 July 1687. © Eſtate ; ſome part tg the Dutcheſs for Lite, ſome part | © him, his Wife and Son, with Logings and Dyet in 
&« to his Friends and Relations, and Legacies to qthers | Newcaſftle-Houſe, with himſelf, and made him a Preſent 
<« of them, and particularly to Bevil Greenvill, younger | © of 3 © 1. for his Expences in coming over. The third 
<« Son of the Earl of Bath, Lands worth 30000 1. and to | © part thereof he carried with him to Jamaica, where 
&« Sir Walter Clargis, after the death of the Dutchels, | © about a fortnight before his Death he re-publiſhed the 
& Lands, to the value of 15c0/. per annum, or thereabouts. | © ſame, and kept it in his ſtrong Box, amongſt things of 
&« It deviſes a Monument not exceeding 50: © 1. to be ere- | © the greateſt value to him, and directed the Keys there- 
« &ed for himſelf, his Father, and his Mother ; and de- | of to be given to his Wife, in caſe he relapſed and 
&« viſes Alms-houſes to be built, and a Charicy of 20c /. | © there dyed © _ | 
b per annum to Twenty poor Widows, purſuant to the | Beſides all theſe Solemnities, and the great care and eters be. 
« intention of his Morher, and provides well for tye | concern of the Duke, in his ſaid Will, for his Kinſman cen the x. _ 
© payment of his Debts, and leaves the nheritance of | Col. Monk ; when afterwards the Dake in Jamaica heard of Bath, the | 
<© the greateſt part of his Eſtate to his Couſin Col. Tho. | of the death of the ſaid Col. Monke, he put himſelf and Dn; __ 
£ Monke, and his Sons 1n Tail-Male, with Remainder to | Family into Mourning, And not only the Duke, but alſo abs in con. 
« his Coulin Col, Henry Monke 11 Ireland and his 590k, the Earl of Bath, Sir Walter Clargis, Sir Tho. Stringer, and firmation ofhis 
© with other Remainders over ; and contains his humble | the reſt of the Dak'*s Truſtees, looked on the Appellant Laſt will. 
** Re veſt to His Majeſty, in memory of his Father, and Cores Monke, eldeſt Son of the ſaid Colonel, as the 
© his own Services, to create the "ſaid Col. Tho. Monke | perſon who would have the Duke's Eſtate in caſe of his 
** (the Appellant AonF's Father) Baron Xorke of Pothe-| death : Which appears by Letters even under the Earl of | 
"* r44ge, and to the Heirs Males of his Body ; ſo that the | Bats and others of the Truſtees Hands, recommending it to 
** Name of 2/oxke, and his Eſtate, may to Poſterity re- | the Dwute, on the death of Col. Monke ; That ſince hi; Grace 
©© main together. ; had thought fit to promote that Branch of his Family ( how | 
And becauſe the Ear], by his Anſwer, has made his | remore ſoever ) into ſo great a ſhare of his Favour, there ſhould | | 
Caſe, and accordingly the Court have ſeemed to take It | be ſomething done towards the breeding up the Children, to make 
highly refleting on the Duke's Honour, That the Duke, | them appear in the World ayſmerable to that figure which bis | 
400 at the very time of making ths, Will of 1687. intended the ſame | Grace had de ſigned th ould one day make in it. Such _ 
ld be woid, and fignifie nothing, and the Deed ftandsy ana IS me Une Cls LA&ULELS, MENCE 5y) xhe Kari of «th. 
that the Duke ſent him 1: Counſel, 10 adviſe, Whether the Deed | And divers other Letters there are to the ſame effe&, : 1 
could be avoided by a Will ? and he told him, It would not :| as alſo from the Duke, in Anſwer, directing, That the 
Wherewith the Duke ſcemed well pleaſed. Ir 1s there-| Ear! of Bath and Truſtees ſhould forthwith ſend into Hol- 
fore to be ſeen what Steps the Duke made about it ; and | land for the Appetans Chriſtopher, and that Care be taken | 
the whole may be put upon that iſſue, Whether the Duke in | of him, to have him well educated ;, That he may (as the | 
thi. Caſe was giilty of ſo michFolly, Prevar:cation,and Diſſimu- | words of the Letter go) receive ſuch improvement as is pro- | 
lation towards GOD and the King, his Wife and Relations, | per for what I have already deſignes him; and therefore | 
when he had no ſort of Benefit or Temptation «pon him ſo to do ; | think it convenient, that he be put under the Tuition of Monſ. | 
as not really to jntend that to be effetually his Will which coſt | Fanbert ; and that particular Care be taken to ſee it done, and 
him fo much care and pains, and which was ſo ſolemnly perfetted, | give me an Account, Jon time t0 time, how he proceeds in his | 
as will appear. ; , Studies, And accordingly the Truſtees, and particularly | 
Proofs cfthe The Proofs of the Sincerity of his Intentions, and the | the Earl of Bath, who took upon him the greateſt Trou- | 
| 
j 


. mp. So oat ett  oeIOoIIOTI A 6 


CD I n__ on RR Sn. na. oe. nn 


L'T 
#*\ 


Sincericyoſthe Freedom of his Mind, are ſome of the»: precedent to the Will, | ble thereof, agreed for him, and a Servant with him, to 
Laid Duke *,, ſome of them concomitant, and others of them ſub/c- | be at Monſieur Faubert's, at above 259 1. per annum Ex- 
Cs ? quent. pence ; and the Earl of Bath often viſited him there. 


of 7. ſome of SI Henry Bellaſis and Sir Robert Clayton ſwear the | }hereas if this Will of 1687. be not the Real Will and Sctle- 


them prece- Duke's declaring his Intentions precedent before the Will | »:enr of the ſaid Duke, (but that the Deed of 1681. ſhould ! 
det, ſome of prepared, how he intended to give Col. Monke in Holland | ſtand) there's nothing at all given to the Appellant My. Monke, | 
_ the beſt part of the Eſtate, and how he intended to ſetle | ro make 4 Figure, or bear any Charatter, as the Letters go. Ft 
thers ſubſe. the fame. And Sir Robert Clayton, That the Duke ſent | The Earl of Bath, by his Anſwer, goes to explain all The Earl's = 3 
QuER, him for the Lord Chief-Juſtice Pole> fer to draw it; and this, and ſays, That Fauberr*s was the place where the | pra abour | 

in order thereto, ſent to the Earl-of Bath for a former Duke uſed to breed his Pages to Fencing and Riding ; and * j 

Will of his he had made : Which accordingly the Earl has alfo proved it by a Witneſs ; but he hath not ſhewed, 

of Bath confeſſeth he gave him in December 1686. That ſuch Expreſſions as are in the Letters were nſual | 


The L. Chiet-Juſtice Polexfen ſwears, © He went with | with the Duke or himſelf, in relation to the Pages, v1z. ; 
©* Sir Robert Claytor,and drew the Will, by Dire&ions and | What Figures they were to make, and what Charatters they were 
© Inſtructions from the Duke*s own Vouth, ai.d was often | to bear one day in the World, and how many Pages the Duke did 


_ | *-with him about it, and that ſeveral Alterations were | breed with a Servant at ſuch expence, and how many Viſits thc 
Bs * by the Duke's Order made in it, and that the | Earl did ever make the Pages, as he uſed to do Mr. Monke, 


<< Matter was long tranſafting and ſetling, and that he | and how many of the Pages were to proceed in their Studies there 
*© never ſaw any man more carneſt to have his Will well | as the Duke direttsr Mr. Monke ſhould do. f 
< done, and according to his mind; and when he had fi- | And as to the pretended Importunities of the Dutcheſs | 
© nifhed the Draught, he read it to the Duke, and after | to obtain the Laſt Will, it is fully anſwered. ; 
<« ſome amendments again thereupon made by the Duke's | The Dake and Dutcheſs always lived well together ; putchefr'spre- 
| | - <dire&ions, he was defired-by his Grace to get his Clerk | neither was it her Intereft in any ſort to ſet up Mr. tended Impor- ' 
© to engroſs it, leaving blanks for the Executors Names ; | Monke, for Col. Monke was much a Stranger , in compa- = anfwe- b, 
| | < and the Duke deſired him to be one of his Executors, | riſon of the Earl of Bath, who tells by his Anſwer how '*© x 
| "© to which he conſented ; and, that Sir Thomas Stringer was | many ways he had obliged her. Beſides, this Deed (if he 
a < ſome of the times preſent with the Duke and him | Dalby and Broughton had not been ſince ſold) fetles very 
7 <* about it. That it was publiſhed at Sir Robert Claytor's, | near as much Land on her as the Laſt Wl. Fa 
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' in that, in the Will produced by the Earl of Bath, and 


Surprixe in 
Reference to 
the Deed of 

1681» 


Further 1n- 
ſtances of Sur- 
Prize. 


 Eftate from the Duke's Daughters. 


. And yet, the Lands fettl 


(3) 


And the Lord Ch. Juſt. _Pollexfen ſwears, he nſed to be | 
with the Duke in the mornings,and that he afted, freely and was 
in a very fit condition to make a Will. ; 

And Mr. Bowes ſwears he recommended it to the Duke, 
inſtead of the uſe of the Goods for Life, to give her the 
property of them, ard that he refuſed. As alſo, denyed 
ro give her the Inheritance of that which had been her 
Fathers Eſtate at Grindon, which ſhews the litlte influence 
ſhe had : And likewiſe that the Duke expelled the 


Will to be good. But yet his eſteem for her appears 


in a Will of 1673, and in all his Wills, he named her 
ſole Guardian of all his Children, if he had any. 

And it is further here to be conſidered, That the Duke 
had too much Courage to do any thing through fear, or 
importunity 3 and more_ L 
cither with the Earl, or Colonel 2407ke ; but the natu- 
ral conſtru&tion which ſaves the Duke's Honour, is, That 
in 1675. he might intend ſome part of his Eſtate to the Earl 
of Bath. But in 1687,when Colonel Monke's great credit in 
the Army had more endeared him to the Duke,and he had hope- 
ful Sons, and the Eldeft Son his Godſon, and the Duke as by 
the Will is expreſſed, defiring that the great part of his Eſtate 
ſhould continue m his own name,eally intended it for Mr Monke 
and bis Sons, &'s. and yet was bountiful alſo to the Earl of 
Batk's Sor, as aforeſaid, and he might wellin ſo many years 
alter his intention. And as to the Deed in 1681. 

Now that this Deed muſt have ſome way by Surpriſe, 
or other undve means, have been impoſed upon the 
Duke, appears by the ciy-umſtances that attend it, and 
from the face of the Deed ir ſelf : There's nor the leaſt 
proof offered, that the Duke ever gave any directions for it, 
or read, or heard one word of it read ;, nor that ever there 
4s any Copy or Counterpart. And upon reading thereof, 
it appears in very unuſual manner and expreſſions, to labour ex- 
treamly to make a ſhew of a Conſideration. | 

And then for the Subſtance thereof, 7: is abſolutely in- 
conſiſtent with it ſelf. It recites a Will of the 234 of 
Auguſt 1675, ( which the Earl of Bath ſays, is the Will 
the Duke took from him in 1686) : and it miſrecites ſeve- 
ral things of it ; Then it ſays, it s intended thereby to 
Corroborate and Confirm the Will, and yet entirely revokes 
and contradiQts it, and limits the Eft ate ro different uſes,ex- 
cept only the Mannor of Midghome and Tile-A£4, which 
only are to the ſame uſes: But then this Deviſe, in 
which they only agree, is written on the Margent of the 
Will, in the Earl of Bath's own Hand : but by what Or- 
der or Authority from the Duke doth not appear. 

- And here it is alſo to be noted, That the Deviſe to 


nour than fo 'to diſſemble 


knowledge of the Duke,and fo he knew fiot how exadly 
to purſue it, 

But the Earl Barth by his Anſwer, to give the greater The Fact of 

credit to the Deed, ſays, That he knows nut who Engroſ- Bath's Anſwer 
ſed it, but it was committed all to the Care and Conduit of about the In- 
Sir William Jones, and he came to be a Witneſs toit, at Al- groſſing 1 
bemarle-Houſe, and believes Sir William Jones read jt to gig W, Tones, 
him before it came to be perfetted, and that the Duke was often 
with him about #, after the- time that Sir Tho. Stringer had 
prepared the Draught, but was not to be truſted with the know- 
ledge of the Execution of it. | | 
ow when the Court obſerved the ſtrange frame of the 
Deed, and the many Inconſiſtencies, Impreprieties, and Coni- 
trad(tions therein. They declared, That they did not believe 
that ever Sir William Jones drew the ſaid Deed, only was 
conſulted npor the Proviſoc, which ſeems not to conſiſt with 
the Earls Anſwer,which ſays,that the Care and Condutt of the 
wholewas committed to Sir W. Jones. And it now fully ap- 
pears, That Sir William Jones has no hand in the Engroſſing 
thereof ; but it was done by Thompſon at the Earls Houſe, 
as aforeſaid. | 
And the great Sccrecy, or - only in the obtaining , but 
concealing thereof appears, 1n that it muſt not be known to Conceaiment- 
the Duke of Newcaſtle, or any of the Truſtees therein ; 
nor to Sir Walter Clarges, who has an Eſtate thereby, and 
was the Duke's intimate ! riend and near Relation; nor 
to Sir Thomas Stringer, Who, it is ſaid, drew the Draught. 
But yet the EarPs Anſwer confeſleth he was not to know 
of the Execution thereof , leſt he ſhould tell the 
| Dutcheſs , tho ſhe hath fo great an Eſtate thereby, that 
| it was her intereſt to ſpouſe it, and thank the Earl for 
his great kindneſs expreſſed in his Anſwer, by prevai- 
ling with the Duke to make her Eſtate thereby ſo much 
better than it was before . 

Then that the Duke with the privity of the Earl of Bath, 
ſold Dalby and Broughton to the Lord Jefferys, as alſo 
Bitchfield before, without the leaſt notice either by the 
Duke, or the Earl of any ſuch Deed : And made many 
Leaſes without Fines, which he had thereby no power 
given him to do. - And alſo made divers voluntary 
Conveyances, and Grants of Rent Charges of 100 /. per 
annum,to one,& other voluntary Annuities to his Friends 
and Servants, which would be avoided by the Deed. 

And all the ſubſequent ats of the Duke ſo inconſiſtent 
therewith, That 1t is next to impoſſibility to think that 
the Duke ſhould have done the ſame, and yet be acquain- 
ted with the ſaid Deed. 

And the Lord Ch. Juſt. Pollexfer, and Sir Robert Clayton 
ſay, that they enquired on the ſaid occaſions, what ſer- 


—— 


er 


the Earl of Bath and his Heirs, is on the ſixth Sheet of | tlement the Duke had ' made, and conld hear of 


this Will of 1675, and that this ſixth Sheet of this Will 
is of a different Paper, different Hand-writing, and a 
different Seal from all the reſt of the Sheets of the 
Will. 

The Will of 1675, gave all the Dukes Eſtate to his 
own Daughters in caſe he had any, before the Earl, or 
his Sons or. Daughters, as good reaſon there was. But 
the Deed of 1681 limits the Eſtate in Eſſex and -Lar- 
caſhire, &c. to the. amount of 5ooo 1. a Year, fo as 
the ſame would go to the Earl of Bach and his Daughters 
before the Dukes own Daughters. Which ſeemed not 
Anſwered, in faying that the Duke might expect the 
Earl would be created Duke of Albemarle, and do it for 
his ſupport , -but certainly the Earl's Daughters were 
not to be Dukes, and yer they would by the Deed carry the 


Part of the occaſion of making the Decd, the Earl ſays 
by his Pleadings, was to make Proviſion for younger 
Sons, in which his Marriage-Settlement was defeQtive. 
by this Decd of 1681, for 
ſuch Younger Sons are Redriſſe, Norton, Diſney, &c. 
which by the Marriage-Settlement were ſettled on the Duke's 
Eldeſt Son. 

Then the extraordinary nature of the Power of Revo- 
cation, That it zmft be done in the preſence of ſix Witneſſes, 
and three of them Peers, whereby the Duke put himſelf 
under great incapacities ;: ſome times it might be impoſſi- 
ble for him to get three Peers, as it was in Jamaica; 
And if he had them, he was in their power whether 
they would be Witneſſes or no. And thereafter comes the 
Covenant, not to Revoke or alter the Will of 1675, which 
by that Deed was a&ually Revoked, as aforeſaid. 

- Nor had the Duke himſelf any power by the Deed to 


none, but the Marriage-Settlement in 1669. Beſides, 
Mr. Courtney ſays, it was under great InjunCtions of Se- 
crecy, the Earl ſpoke to him about it. And the Earl of- 
fers no proof that it was ever ſeen in the Duke's Cuſtody, 
or delivered to him by theDuk:, from the time of the firſt 
Execution thereof, only ſays the Duke gave it to him in 
his Bed-chamber, and no body preſent, unleſs ſome body 
might be behind the Bed. And there is nothing does more 
clearly prove the Concealment of the Deed from the 
Duke, than his great Care about his laſt Will in 1687. 
However, though the Power of Revocation be not lit- 
terally purſued, fo as to be a Revocation in ſtriftneſs at , 7 45her 
Common Law ; yer in Equity under theſe circumſtances, Equity bay 
the ſaid laſt Will of 1687, ought to be adjudged a Revocati- ked. 

.0n thereof, as made purſuant to the intent of that power 

thereby reſerved:to the Duke : The Witneſſes according to 

the Letter of the Power ought to be ſix, and three of 

them to be Peers, but they need net all be preſent at the 

| ſame time, NOr all to llſeribe their names. Now though 

there were only three Witneſſes preſent at firſt, yet 

there were many more than ſix, to whom the Duke af- 

terwards publiſhed it here and in Jamarca * So that there 

wants neither number nor credibility of Witneſſes, only qua- 

lity for three of them, which ?tis hoped will be no ob- 

jection in this Caſe; when it was not poſſible, when 

he laſt publiſhed the Will in Famaica,to have ir. _ 

But the Court would not allow this in Jamaica to be a 
Publication, being accidental, though it was plain in the 

proof, That the Duke took it then in his hand, and told the 

Witneſſes it was bis Will, and diretted the Keys of his ſtrong 

Box , where it was kept, to be given to the Dutcheſs if he dyed: 

And the more accidental it was, the more it ſhewes the 

Innocency and Sincerity of the Duke's intentions. 


Third General 


make Leaſes: and yet all this muſt be kept from the 
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achingthey _It does appear upon theFace, and by the expreſs words and alfo give him that part of Theobald s which was to Anſwer abour 
aof Truſt, Of the Deed, that the Eſtate limited to the Earl, is upon | revert to the Crown, and is ſaid to be got at the inſtahce 'Þ* oy, | 
this ſpecial Truſt and Confidence, © That he ſhall ſell ſo | of George Duke of Albemarle, in caſe his Iſſue Male fai- 700 —_ Y 
& mnch of the Lands as ſhall fully and honeſtly pay all the | led | 


their Services 


& Duke's Juſt Debts; and Legacies, and Funeral Charges, 


It is plainly anſwered, That both thoſe were things 


« 2s much as the Perſonal Eſtate comes ſhiort in the Pay- erg Fre King's, but that the Duke never intended him 
<« ment thereof by his Executors in his ſaid Will mentto- | any of his Eſtate. He made a Setlement on his Dearh-bed 


<< ned. 
So that, according to this very Deed, whatſoever Debs 


the Duke had contrated, or ſhould contratt, though not 


reſence of Six Witneſſes, and tho? they were to 
the full value of the faid Eſtate, the Earl muſt, by the 
Letter of the Truſt, ſell the Eſtate t6 pay the fame; 
and fo muſt he have done to fatisfie all the Deviſes and 
Legacies, which the Duke at his pleaſure ſhovld make or 
give by any other Will, were it not for the Addition of 
thoſe Five Words, viz. ( In his ſaid Will mentioned) 
' Now, when one of the chief Conſiderations of the ſaid 
Deed is expreſled, to corroborate that Will of 1675. and 
make good thoſe Legacies given thereby ,, and_ that the Laſt 
Will does ſo plainly revoke thatWill;and that theEarl by 
reaſon thereof would now have the whole without paying 
the Legacies; What more jſt conſtruction, than 


in the 


of all his Eſtate, and alſo before had made his ſaid Will, 
and was fo far from giving the ſaid Earl any part of his 
Eſtate, that he did not ſo muck as Name him a Truſtee 
in either of them ; and by his Will appointed nine 
Guardians of his Sori, but the Earl of Bath none of them ; 
and, That it was not Duke Chriſtopher's conſtant Intention, 
appears by a Will of his made in 1673. whereby the 
bulk of his Eſtate is divided amongſt his other Relations, 
and nothing given to the Earl of Barth, but a ſinall Re- 
mainder after an Efbor+-ilia his far owl Greenvill. © 

And for his Relation, Friendſhip, and Services, All that 
may be, without his having the Eſtate, and the Friend- 
ſhip and Services as is bel :y= 1, \-:c2 fully returned ; and 
if they were not, the Duke remembred tkem fufliciently 
by the Laſt W:ll, in the ſaid Deviſe to his ſaid Son. 


Reaſonable that this Deed, as the Caſe was in Dyer*s Reports, | ſpeak for himſelf) has been greatly diſparaged, he was #fnke. 
Conſtrudtionof ſhould be conſtrulted, quaſi a Will : And that there | publickly known to be a Gentleman of great Worth and 
the Deed. 11as a Truſt for the ſaid Duke, who might have charged it to| Honour, and as fuch was raiſed in his Profeſſion. He had 


the full value ;, and that thereupon the Laſt Will of the firſt and 
laſt Owner of the Eſtate may not be fruſtrated. ; 

Nay, by ſuch ConſtruQion ſeveral of the chief Ends 
pretended even of the Deed, will be alſo anſwered ; for, 
the Deſcent to the Poſterity of a Regicide, as alſo the Heir of 
any other perſon ſetting up any Counterfeit or Surreptitions Will, 
which are intended to be obviated by the Deed, will be as 


the advantage of the Earl, by being of the Duke's name, 
for whom, and for his Name, the Duke expreſſed great 
__ and Concern ; and on all occaſions in Company, 
and by Letters and otherwiſe, the Duke called and treated 
him as his Relation, and one of the Friends he loved beſt, 
which is Reaſon ſufficient for what he did. 


As to Col. Monke deceaſed, who (now he is not to About Colonel 


* Laſtly, It is to be noted, That though there be a Court declared 


** Decree againſt the Appellants, yet in the giving their ſeveral things 


* Opinions of the ſaid Matters, as to the Stories of — 


&* Thompſon, and ſome other things, it was declared on the ated, 


well this way prevented, as they are by the Deed, or any 
other Conſtruction. Ard the rather alſo ought ſuch Conſtru- 
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a Support of the Deed, juſt after the ſaid five reſtrictive words, 
viz. ( In my ſaid Will mentioned ) there appears ſo much of 
that ſheet as would contain two lines hath been cut away from the 
bottom, where the ſaid five words end: And by the remaining 
Heads of the Letters it appears, there was another line writ be- 
fore it was cut, which might very well be to pay his Debts and 
the Legacies in the ſaid Will mentioned (Or 1N any other Wri- 
ting to be made or appointed). And if the words had been 
hey will not deny, but that the Laſt Will would beve had 
effec torreom, EE | 
NB. This cutting off the under part of the Draught in thi: 
material place was never Obſerved till the Laſt Hearing ; 
and till a good account be given, how the words came to 
be cut, they ſhould be cons to be for the Appellant's 
Advantage. | | 


tion to be made, for that in the the fe which is produced as 


Now, for the Privy-Seal which the Earl hath, promi- 


© Bench, They were ſn myſterious, they could not be underſtoad. 
* And therefore it was by another on the Benchdec 
* He would leave ſeveral things out of the Caſe as myſte- 
« rious, and to that effe&. But it is with humble ſub- 
** miſſion offered to conſideration, Whether the Reaſon and 
* Argument be not better, That they ought therefore to be 
* brought into the Caſe, and that the Deed ought therefore to 
a Ty. aſide ;, coniidering that the Earl of Bath, who 
* Pioducev it, was ail rn, 1h _ 4» lic ys, ito grey 
« thing of it, and not as a Stranger thereto. 


For all which Reaſons the Appellants humbly hope their 

Lordſhips will Order the {0 Decree to be Reverſed, 
and the Appellants relieved, and that the ſaid Laſt 
Will, ſo ſolemnly made, as aforeſaid, may be Eſta- 


fing, that the King would create him Duke of Albemarle, 


bliſh:d, as the Settlement of the Duke's Eſtate as he 
intended the ſame. | | 
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